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The Legal Framework of the US Visa Waiver Program

In the mid-1980s Congress established the Visa Waiver Pilot Program to facilitate the entry of visitors from allied countries that meet certain security standards. The Visa Waiver Pilot Program was created under increased pressures to seek any efficiencies possible in the visa application process. The WVPP enabled citizens of the participating countries to travel to the United States for business or leisure for 90 days or less without having to obtain a visa.  

Although the program was scheduled to expire in 1997, it was repeatedly extended by a series of resolutions passed by the 105th and 106th Congress. Finally on October 30, 2000, the Visa Waiver Permanent Program Act made the authorization of the program permanent
. The legal authority of the VWP is provided by Section 217 of the Immigration and Nationality Act (1952), which constitutes the body of the current immigration law. 


A comprehensive reform of the US immigration legislation has been on the agenda for several years and Congress is now challenged with two noticeably different comprehensive reform bills in the Conference Committee. To reconcile the differences between the House bill (Sensenbrenner Bill) and Senate version of the bill (Reid-Kennedy Bill) heated debates are expected as both parties are likely to over-politicize the issue particularly in the current anti-immigrant environment
. 

Detailed description of the VWP

Under the current version of the Visa Waiver Program, nationals of certain are not required to obtain the “B” nonimmigrant visa if they wish to stay less than 90 days in the United States. Thus, aliens from VWP countries simply have to complete and submit the I-94 admission form upon their arrival to the United States without having to go through the lengthy process of visa applications and preliminary background checks. Hence, unlike visitors who must obtain visas to enter the US, aliens traveling under visa waivers hace only one potential barrier to entry: the immigration inspectors at the port of entry.  This inspection usually takes only a few minutes, in contrast to the extensive face-to-face interviews and background checks non-VWP citizens have to go through. 

In order to qualify for the Visa Waiver Program, a country must: 

· offer reciprocal privileges to US citizens;

· have a nonimmigrant refusal rate lower than 3% in the previous year;

· issue machine-readable passports;

· report lost and stolen passports in a timely fashion and

· certify that it has a program to issue tamper-resistant machine-readable passports that incorporate biometric identifiers
. 
Provided that these criteria are met, the Attorney General in consultation with the Secretary of State must determine whether the country’s admittance to the Visa Waiver Program would compromise US law enforcement and national security interests. 
The VWP criteria of the program countries are reviewed every two years by interagency assessment teams, who review the naturalization process, law enforcement policies, lost and stolen passports and visa refusal rates – the latter being the most crucial of all. 
Countries that fail to meet the qualifying criteria might be placed on a probationary status and or permanently barred from the program. For example, Argentine and Uruguay were thus excluded from the VWP while Belgium was once put on a probationary status temporarily. 
Currently, the 27 participant countries of the Visa Waiver Program are: 
Andorra

Iceland

Norway
Australia

Ireland

Portugal
Austria

Italy

San Marino
Belgium

Japan

Singapore
Brunei
  Liechtenstein

Slovenia
Denmark

Luxembourg

Spain
Finland

Monaco

Sweden
France
  the Netherlands
UK

Switzerland
  Germany

NewZealand


Effect of 9/11 on legislation and visa policy 

The terrorist attacks of September 11, 2001 not only illustrated the vulnerability of the world’s sole superpower but also drew attention to the loopholes of the US immigrant and visa system. Before 9/11, although homeland security was still a priority, openness and the facilitation of travel was a  main feature of US immigration policy which manifested itself in the exponentially increasing number of visitors and visas issued
. 


The perceptible changes for visa applicants in the post-9/11 world included stricter  and more scrupulous background checks, higher visa application fees, longer waiting times and relatively higher rate of visa denials. These factors all contributed to the slowdown of tourism, the fallback of VWP visitors and also to a sharp decline in B1/B2  visas issued to tourists and businessmen. 

In addition to strengthening border protection and introducing new security measures
, on May 21, 2003 Secretary of State Colin Powell issued a new regulation that required consular officers to hold face-to-face interviews with most non-VWP visa applicants. Only diplomats, persons under the age of sixteen or over sixty and those with visas that expired the previous year were exempt from the new regulation
. 

The practice of face-to-face consular interviews raised many concerns about the already cumbersome process. While it made the visa application process much more time-consuming, complaints about the embassy and consular officers not providing their names, ignoring documents that applicants brought to the interview or refusal to provide an explanation when a visa application is denied became more and more frequent.  Due to insufficient financial and human resources, most consulates operated with significant delays and lengthy waits
.  
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Recent legislative developments


Since 1999, when Portugal joined the VWP, no country has been added to the program. However, active lobbying efforts of newly joined EU states and recent legislative initiatives indicate the ambitions of Central-Eastern European (CEE) countries to become part of the Visa Waiver Program. Although numerous bills were introduced in the last couple of years to extend the VWP, so far no floor action has been taken on any bill that would exclusively designate a CEE country as a Visa Waiver Program country
. 

However, the Senate’s Comprehensive Immigration Reform Bill
; now pending in the Conference Committee, includes Section 413. proposed by Sen. Rick Santorum which would expand the Visa Waiver Program to any member state of the European Union for a probationary period of 2 years provided that it fulfills the quantitative requirement of “material support” (i.e. 300 troops) for US operations in Iraq or Afghanistan. Implicitly the bill is tailored to Poland and discriminates against smaller countries of the “Visegrád 4” (Czech Republic, Slovakia and Hungary) and the “Baltic 3” (Lithuania, Latvia, Estonia). Hence, the Santorum amendment spurred discontent and challenged the cooperation of CEE countries lobbying for visa waiver. 

Problematic features of the VWP 


Both the existing US visa legislation and the current Visa Waiver Initiative of the Senate fall short of Hungary’s expectations as they do not facilitate the qualifying process. Although most criteria do make sense, there are at least three problematic aspects of the program: 
· The 3 percent refusal rate for most CEE countries is extremely hard to meet.  Current refusal rates hover around 15 percent on average at the present time. Despite the outspokenly subjective feature of this precondition (namely that refusal rates characterize US consular officials’ attitude, rather than the behavior of the country’s visa holders) the United States continues to impose this obligation not taking its controversial nature into consideration. 
· The number of illegal overstays, another common pretext for not expanding the VWP, is hard to estimate and it is nearly impossible to track down visa holders once they enter the United States. As long as there is no reliable method of administration and management of visa overstays, it remains an evergreen issue that will constantly be used against new countries. 
· The so-called country “road maps” that would initially pave the way for CEE states to the program are also flawed as they contain no clear timelines, benchmarks or action plan that would measure progress. The lack of such tangible guidelines in these documents undermines the US Administration’s contention that the current “road map” is a good solution for potential future participants
. 

Who is concerned? 

Resolving the non-reciprocal visa situation between ten CEE states
 and the United States concerns  numerous embassies, consular offices in the US and Europe, high ranking CEE and EU officials and many ethnic NGOs in the United States.  Reaching a full VWP status is a declared and shared interest of the three Baltic states, the Visegrád countries, Malta, Cyprus and Greece. 


As the European Union considers the visa issue the Achilles heel of EU-US diplomatic relations, the problem has been raised at the highest level talks, but neither the European Commission’s recent report on the  non-reciprocal situation
 nor the Vienna Summit
 have resulted in any significant development.  If any symbolic retaliatory action
 were to be taken by the EU on the future, it will certainly concern all member states regardless of whether one or two more countries made it in to the “VWP club” or not.  Hence, although qualifying for VWP is a state-by-state challenge per se, fighting out more objective criteria and pressing for substantive changes in the road map program remains a common goal of all EU countries.


CEE countries were fighting for the same goals mostly on separate fields, using their own ties, lobbying channels and pressure groups from the very beginning.  But the Santorum amendment proved that if the parties concerned do not fully cooperate it can easily lead to unconstructive consequences that might solve the visa problem for one country but is no solution for others. 

Implications for Hungary


The visa issue remains the only unsolved problem in US-Hungarian diplomatic relations. While citizens of the United States has been free to enter Hungary without a visa since 1990, the US visa policy  and application process has not changed significantly with respect to Hungary.
  After 9/11 consular officers are understandably more cautious and apply stricter measures when it comes to visa applications.  This does little to help Hungary to reach the 3 percent goal that is relatively far at the moment. 

Hungarian visa applicants still have to face long waiting hours, a non-refundable visa-application fee, high additional costs and often unpleasant and humiliating interview conditions. All these typically make a fairly negative first impression in the average tourist/business traveler, making the current visa process an especially poor public diplomacy. 

The road map initiative announced by President Bush in February 2005 is a small and symbolic step forward in getting a visa waiver. But given the limited practical usefulness of the document and the difficulties of fulfilling the 3 percent criterion of visa refusals (currently at 13 percent), amending the current visa law and aiming for a more detailed road map are the only real alternatives for Hungary.
Solution and conclusion

A recent visa waiver proposal by James Carafano (senior researcher for Heritage Foundation) that would waive the 3 percent requirement and focus on overstays, security cooperation and road maps that would measure progress is a sound solution for Hungary’s problem.  Based on the new requirements that Carafano proposes, not only Hungary but also the other three Visegrád countries would be granted a 2-year provisional visa waiver immediately.  If this proposal is backed by all CEE countries and presented as a real alternative, it is likely to win sufficient support in Congress as it emphasizes US national security interests but at the same time eliminates the debatable visa refusal rate criterion. 

The current political environment is rather challenging with upcoming midterm elections, heated debates over illegal immigration and the strengthened security measures on air travel due to the recent London terrorist plot.  But having already introduced biometric passports (an important technical requirement for VWP countries too), visa refusal rates showing a promising tendency, a proactive Hungarian Embassy in Washington DC with strong NGO support from Hungarian-American organizations, there is a realistic chance of convincing Congress that Hungary, as a member of the European Union and NATO, with a fast growing economy and dedicated support for the United States in the fight against global terrorism, absolutely deserves to be treated as a full ally and should be granted the right of visa-free travel that other US allies already enjoy in Europe.
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and Multi Year Reports (1992-2004)








� 1952 Immigration and Nationality Act, §217, as made permanent by the Visa Waiver Permanent Program Act, P.L. 101-649


� The Washington Post in its extensive coverage of May 24, 2006 on  this year’s congressional campaign  highlighted Immigration among the key bellwether questions of the election race. http://www.washingtonpost.com/wp-srv/politics/bellwether/index.htm 


� Sec. 217. 1/c of the Immigration and Nationality Act 


� CRS Report for Congress 


www.immigration.com/newsletter1/crsreportwaiverprog.pdf  


� See relevant sections of the USA Patriot Act, the Enhanced Border Security Act and the Homeland Security Act. 


� US Department of State, Waiver of Personal Appearance Revision, Unclas State 136300, May 21, 2003.


� http://www.aip.org/fyi/2006/067.html


� See Bills Nr: H.R.634., H.R.635., S.348., H.RES. 78., H.R. 4304.


� S.2611passed Senate with amendments on May 25, 2006. 


� See: James Carafano: With Little Help From Our Friends. Executive Memorandum No. 991 Heritage Foundation


www.heritage.org/Research/NationalSecurity/em991.cfm and other Memorandums on the issue.


� Poland, Slovakia, Czech Republic, Hungary, Lithuania, Latvia, Estonia, Malta, Cyprus and Greece


� Report from the Commission to the Council on visa waiver reciprocity with certain third countries” Brussels, January 10, 2006


� EU-US Summit was held in Vienna on June 21, 2006


� i.e. reintroducing the visa requirement for US diplomats and military personnel 


� J Carafano:Executive Memorandum #993, HF
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						1995		1996		1997		1998		1999		2000		2001		2002		2003		2004		2005

		B-1		Temporary visitor for business		208,073		204,374		232,377		192,837		93,019		75,919		84,201		75,642		60,892		53,245		52,649

		B-1/B-2		Temporary visitor for business and pleasure		3,129,435		3,369,635		3,070,539		3,226,799		3,447,822		3,567,580		3,527,118		2,528,103		2,207,303		2,340,795		2,709,468

		B1/B2/BCC		Combination B1/B2 and Border Crossing Card		543,122		361,379		387,845		289,883		676,386		1,510,133		1,990,402		1,399,819		836,407		740,616		732,566

		B-2		Temporary visitor for pleasure		1,058,332		1,012,511		1,020,402		854,738		642,676		509,031		381,431		255,487		271,358		279,106		245,816

		B1/B2 ALL				4,938,962		4,947,899		4,711,163		4,564,257		4,859,903		5,662,663		5,983,152		4,259,051		3,375,960		3,413,762		3,740,499

						1995		1996		1997		1998		1999		2000		2001		2002		2003		2004		2005





Sheet1

		0

		0

		0

		0

		0

		0

		0

		0

		0

		0

		0



US Visas issued for Business and Pleasure
 1995-2005

0

0

0

0

0

0

0

0

0

0

0



Sheet2

		





Sheet3

		






