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From the beginning of our republic, the simple fact of being born on American soil has made one a citizen of the United States. 
Once, tragically, we departed from that simple but profound principle. In 1856, in Dred Scott v. Sandford, the Supreme Court held that no person of African descent, including free people of color, and none of their descendants, slave or free, could ever be a U.S. citizen, notwithstanding their birth in America.

It was in response to Dred Scott that one of our great political parties emerged. The 1860 Republican presidential candidate, Abraham Lincoln, denounced the court’s creation of a class of people born on U.S. soil, yet without rights and condemned to pass their noncitizen status to future generations. After a brutal civil war, in which hundreds of thousands lost their lives, a nation was reconstituted by amendments to the Constitution. The principle of birthright citizenship was enshrined as the 14th Amendment’s first sentence. 
Proposals to alter that principle have understandable popular appeal. The notion that a child born in the United States is automatically a citizen — even if the baby’s parents are here illegally — is a concept that is, quite literally, foreign to many Americans.

Some in Congress, including Sen. Lindsey Graham (R-S.C.), have expressed support for changing the Constitution. House Minority Leader John Boehner (R-Ohio) said Sunday that this idea was “worth considering.” 
Many wonder why those in this country illegally should be rewarded by having citizenship bestowed on their offspring. Though the number of children involved is not large — about 4 million, or slightly more than 1 percent of the U.S. population — neither is it trivial.

This rule cannot be changed by statute because the 14th Amendment flatly declares, with one exception, that all people born in the United States are citizens. (That exception, for those not “subject to the jurisdiction” of the United States, was intended to exclude a limited group, principally children of foreign diplomats.)

As the Supreme Court held in United States v. Wong Kim Ark in 1898, “the 14th amendment ... has conferred no authority upon Congress to restrict the effect of birth, declared by the Constitution to constitute a sufficient and complete right to citizenship.”

Congress undoubtedly has the power, by a two-thirds vote, to propose an amendment to the Constitution that, if ratified by three-fourths of the states, would revise the 14th Amendment’s birthright citizenship provision. 
Sens. John McCain (R-Ariz.), Jon Kyl (R-Ariz.) and John Cornyn (R-Texas) all recently announced support for committee hearings on this — making it likely that one or both houses of Congress will soon hold hearings that might generate support for an amendment. 
For reasons deeply rooted in our history, adopting such an amendment would be a grave mistake. Reflecting on our country’s experience with Dred Scott, we concluded, in the Civil War’s aftermath, that we should never again entrust politicians or judges with the power to deny citizenship to a class of people born on U.S. soil.

Other countries may follow a different approach — taking bloodlines into account in determining whether citizenship is warranted. But for our nation, with its brutal legacy of deciding who among those born here did and did not truly merit citizenship, a simple, objective birthplace test of citizenship had — and has — a powerful appeal.

In 1995, when this issue last emerged, I testified for the Clinton administration before a congressional committee considering similar proposals. I argued that since the Civil War, “everyone born in America is born equal, with no curse of infirmity, and with no exalted status, arising from the circumstance of his or her parentage.”

I said that this would no longer be the case if we amended the Constitution “in a way that would create a permanent caste of aliens, generation after generation after generation, born in America but never to be among its citizens.”

That position of the executive branch is one that I hope the Obama administration will continue to endorse. 
Using the readily ascertainable, bright-line fact of birth on U.S. soil as a basis for awarding citizenship is fundamental to who we are as a people.

The essence of the American identity is change. Throughout our history, people from different parts of the world have come to this land. Every decade, every year, every day, we evolve.

And key to that quintessentially American evolution is the fact that each generation is born with a clean slate. We never look back to question whether your, or my, parents, grandparents or great-grandparents were “true Americans.”

With the birth of each new child on U.S. soil, any questions about the legitimacy of prior generations are forever confined to those generations. Each new boy or girl born here is — simply and indisputably — an American.

And so it should remain.
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